Multi-Unit Development Act 2011

What to do if something goes wrong

What can you do when things go wrong?
1. Most developers are already fully or substantially in compliance with the requirements. If they are not fully compliant, it is worth sending them a registered letter pointing out that the Act has been commenced and that you expect them to be fully compliant by 1 October. 

2. There is a list below of things that the developer should have done by 1 October 2011:

a. If by 1 October they have failed to:

i. set up an OMC; and 

ii. transfer ownership of the OMC to the unit owners; and

iii.  resign as directors of the OMC to be replaced by unit owner, then

Organise a meeting of the residents, agree to formally request that the developer comply with the Act and if the developer refuses, contact a solicitor to commence a circuit court action to force the developer to comply.  If the developer is in liquidation, receivership or examinership, address all correspondence to the liquidator, receivers or examiner.  The name and address of the liquidator, receiver or examiner can be found on www.irisoifiguil.ie (try an “advanced” google search for the developer’s company name, searching only www.irisoifiguil.ie ).  
b. If the developer has done all of the above and you are still unhappy:

Contact the directors of the OMC (The names of the directors can be found using a “company search” on www.cro.ie although it may cost €2.50 and you need a credit card, to get details of the directors home address.)  The name of the OMC should be on your lease or property sale agreement.   The directors can call a meeting of the residents to discuss any issues.  You may need to force the directors to hold a meeting if they are unwilling to do so and advice on how to do this can be obtained from www.odce.ie or by phone from the Office of the Director of Corporate Enforcement (01) 858 5800 or e-mail info@odce.ie 

3. Section 24 of the Act contains a whole section on dispute resolution and gives the court certain powers to remedy complaints.  The courts are likely to direct that disputing parties use mediation as a first option prior to a full blown court case.  This is likely to be substantially cheaper and less confrontational than a court case.  Certain types of mediators that may be used are set out and a solicitor will be able to identify somebody local to undertake mediation if that is necessary.  
The Owner Management Company has been struck off, it no longer exists as a company, what do I do? 

If an OMC is struck off the register of companies, usually for non-filing of annual returns, it usually will have to be restored prior to any owner selling their property or apartment.  The Act provides that an OMC that has been struck off the register may now be restored administratively within 6 years of dissolution. An OMC that is within 12 months of its dissolution may file Form H1 (www.cro.ie for the form) , provided that the application is being made by an officer of the company. Form H1-OMC, a more onerous process, is used to restore the company if it is more than 12 months since dissolution and requires a certified copy deed of transfer of common areas and a certificate of an accountant/solicitor. Outstanding annual returns and accounts are required in the case of the H1 and the H1-OMC.  An OMC that is struck off for more than 6 years will need to apply to the courts for restoration, a process that can cost in excess of €5,000.  
The “house rules” state that I am not entitled to have a satellite dish or hang clothes out to dry on the balcony, I never agreed to this condition, do I have to comply?
The OMC is legally entitled to set house rules, the rules have to be agreed at the AGM and once agreed are binding on all owners and all tenants.   Rules may also be included in your lease and these are in addition to anything agreed at the AGM.  Rules can be changed at the AGM.  

Our OMC has an auditor and another one close by does not need an auditor.  The audit fee is substantial; can we decide to not have an audit?
A company that is small has a choice of being audited or not being audited and 10% or more of the owners can demand an audit.  Note that a statutory audit does not confirm that the OMC is getting best value for money; this is the job of the directors.  The auditor simply states whether the financial statements reflect fairly the expenditure and income for the period and whether proper accounting records have been maintained and other matters.    
The Companies (Accounting) Act 2017 allows certain very small entities use a set of accounting rules designed for commercial micro companies (also called FRS 105).  Although very small OMCs can use FRS 105/micro entity accounting, ACCA strongly recommend that an OMC not use FRS 105 as this will not disclose matters such as related party transactions.  ACCA recommends that the entity use FRS 102 the accounting standard applicable to small and medium sized companies.  
The service charge rules
There are two charges that can be levied on unit owners: the service charge and the sinking fund charge.  

The service charge

The service charge will be considered at the annual general meeting or at a special meeting convened to consider the matter.   The general rule is that the service charge has to be:

· “fair and equitable”;

· the method of calculating the charge has to be disclosed in the financial statements;  

· the proposed future charge has to be set out at the annual general meeting

· A breakdown of the last years charge will be provided in the annual financial statements 

· A breakdown of the proposed future charge will be provided by the directors at the AGM

· The charge should be put to a vote at the AGM

· 60% of the voters at the AGM can amend the charge

· If more than 75% disapprove of the charge, then the previous years charge stays in place until a new charge is approved 

· If 75% disapprove and there was no charge in previous years, the directors can set a temporary charge for a 4 month period without the owners approval

The service charge cannot be used to pay any of the developer’s expenses, unless agreed to by 75% of the votes at the AGM and the OMC can then claim back the costs from the developer.  There are some additional conditions to be met prior to the OMC discharging any of the developer’s costs.  

The OMC cannot enter into any long term agreement (greater than 3 years) with anybody, including a management agent.  

The sinking fund

The sinking fund charge can be amalgamated with the service charge as one charge but separately identified.  It is initially set at €200 per unit but this can be varied at an AGM and it can be reduced below €200, including reduced to nil.  The fund must be separate, only used for one off non-recurring items such as replacing a lift or major refurbishments.  A fund must be put in place by 1 September 2012.
