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General Comments 
 
The general performance of candidates in the December 2011 F4 (ZWE) examination paper was very satisfactory 
with a few of the scripts being of an exceptionally high standard. 
 
Whilst the majority of the candidates were able to attempt all the 10 questions regrettably a number of 
candidates (although not a very significant number) were unable to answer some of the questions. 
 
As has been noted before candidates are strongly encouraged to study the syllabus in its entirety when preparing 
for the examinations.  There is always a fair coverage of the major topics (the salient talking points) covered by 
the syllabus.  Since all the 10 questions are compulsory “cherry-picking” favourite topics or spotting and trying to 
predict likely questions at the expense of the rest of the syllabus can prove to be prejudicial and rather unhelpful. 
 
Questions 1 to 7 are knowledge type questions.  A candidate would be expected to fully understand the meaning 
of a question, interpret it properly and use relevant information in answering the question.  The answer can be 
brief in words but broad in content.  An answer will never be complete if it has not been underpinned by example 
such as case law or relevant statutory references. 
 
The rest of the question paper (questions 8 – 10) is comprised of analysis type questions.  In dealing with such 
questions, what is of critical importance is for a candidate to have a legally sound answer.  The conclusion 
reached must be supported by relevant and authentic authorities.  There should also be a balanced treatment of 
factual and legal issues and a conclusion on the law would necessarily be drawn in light of both the factual and 
legal issues raised by the questions. 
 
With both types of questions it is absolutely critical for candidates to support legal propositions or submissions 
through a citation of specific acts of Parliament (where appropriate) and relevant case law.  These authorities 
(both legislative and case law) underpin particular legal propositions thereby illuminating and clarifying the law. 
 
In terms of examination technique, it is imperative that candidates understand the question first so that they can 
avoid the possible pitfall of answering an unasked question.  One or two practical examples may be appropriate 
here.  For example with question 1(b) candidates were required to discuss the operations of the Administrative 
Court.  A few candidates decided instead to write about the Magistrates Courts.  Another example pertains to 
question number 2.  Candidates were supposed to discuss the notion of how contracts can be deemed to be in 
existence on the basis of quasi-mutual assent.  Instead, a few candidates wrote about factors which vitiate or 
negate the existence of contracts such as misrepresentation, duress, mistake, undue influence and so on.  Not 
only is this a typical example of answering an unasked question but issues pertaining to vitiability of the contracts 
do not even feature in the syllabus. 
 
Other General Observations on the Paper as a Whole 
 
(i) terseness of answers 
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Candidates as a general rule are expected to provide answers which magnify or illuminate the law in relation to 
the examined area in a meaningful way.  Some of the answers tended to be too brief and superficial.  Merely 
scratching the surface is not good enough and as a result, candidates might not be able to gain as many marks 
as they could if the answers were more profound and  have a little “more flesh”.  At the end of the day it is 
critically important for an answer to include the essential aspects of the question, irrespective of the length of the 
answer. 
 
 
iii) Citation of Wrong Cases 
 
A few candidates tended to cite wrong cases altogether when discussing certain legal concepts.  For example, in 
relation to question 9(a) and (b) on partnership a case like Salomon v Salomon and Co. (1897) which is about 
corporate personality was often cited wrongly or out of context. 
 
iv) Conclusions 
 
With questions 8 – 10 problem type questions, it is absolutely essential for candidates to round off the discussion 
by coming up with a conclusion.  Whilst the examiner might not always agree with a candidate’s conclusion to a 
particular question, marks and recognition will be given for a rational discussion that leads to a particular 
conclusion (the process of disputation). 
 
Specific Comments 
 
Question One 
Candidates were expected to answer two sub questions and not all the three.  Some candidates needlessly 
answered all the three subsections. This merely wasted time. 
 
Part (a) - The Labour Court is a specialised tribunal that deals with a variety of employment related issues.  It is 
also an appeal court in labour disputes which will have been referred to it after conciliation and arbitration.  It is 
presided over by a President of the Court and not a Magistrate as some of the answers seemed to suggest. 
 
Part (b - The Administrative Court consists of the President and assessors.  It deals with a variety of cases 
ranging from land acquisition disputes, town and country planning issues and very importantly water rights for 
agricultural, construction and electricity generation purposes. 
 
Part (c) -Special Court for Income Tax Appeals – it is presided over by the President of the Court who has 
jurisdiction to hear all appeals by an aggrieved taxpayer.  The President, sits with assessors whose role is purely 
advisory. 
 
All in all a significant number of answers were unsatisfactory.  Some of the answers tended to talk about the 
more formal and routine courts such as the Magistrates, High and Supreme Courts, something clearly unrequired 
by the questions. 
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Question Two 
The question required candidates to explain how under the law of contract, parties may be deemed to be bound 
to each other on the basis of quasi-mutual assent.  The doctrine of quasi-mutual assent dictates that if a party to 
a contract acts in such a manner as to lead the other party to reasonably believe that he was accepting the terms 
of the contract, that party shall be bound as if he had expressly consented to the terms thereto.  The courts will 
be guided by the objective manifestations of consent exhibited by a party to a contract and any unexpressed 
reservations by that party shall remain irrelevant and inadmissible. 
 
Most of the answers were reasonable.  In the case of Zimbabwe Electricity Supply Authority v Darryl Smith and 
Others (2005), Sandura JA made the following observation:- 
 
`The law does not concern itself with the working of the minds of parties to a contract, but with the external 
manifestation of their minds.  Even therefore if from a philosophical standpoint, the minds of the parties do not 
meet, yet if by their acts their minds seem to have met, the law will, where fraud is not alleged look to their acts 
and assume that their minds did meet and that they contracted in accordance with what the parties purport to 
accept as a record of their agreement.’ 
 
Question Three 
In the law of delict the concept of causation states that conduct of the defendant must be both the factual and 
legal cause of the harm to the plaintiff before liability can be attributed to the defendant. 
 
The test of factual causation concentrates on whether harm would have occurred in the absence of the 
defendant’s actions.  It is a broad test which only seeks to establish the factual nexus or link between harm and 
conduct.  The test for legal cause which is narrower concentrates on reasonable foreseeability.  The question to 
be asked is was it within the range of ordinary human experience that harm would result from the defendant’s 
conduct?  In Mbalawa v Mutandiro (1989), the driver of a public service vehicle had been driving quite 
dangerously when a passenger seated in the front seat grabbed the steering wheel thinking that the driver had 
lost control.  This led to an accident occurring and the court held that it was foreseeable that a passenger who 
felt he was in danger would act like that. 
 
This is an area of the law with a lot of case law and a substantial number of candidates were able to cite relevant 
cases.  By and large, the majority of the candidates were able to write satisfactory answers. 
 
Question Four 
There are various methods of terminating a contract of employment.  Candidates were expected to discuss any 
five methods and some of the most popular ones were the following:- 
 
(a) notice 
(b) cancellation because of breach or repudiation 
(c) mutual agreement 
(d) the expiry of time or conclusion of specified time or assignment 
(e)  by supervening impossibility including such factors like terminal illness, retrenchment, etc. 
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This was probably the one question the overwhelming majority of candidates were most comfortable with and the 
answers were of a  high standard .  Wherever appropriate, relevant case law was cited. 
 
Question Five 
Part (a) -This question was very well answered with the majority of the candidates being able to describe in a 
satisfactory manner the differences amongst the various classes of shares.  The major classes of shares are as 
follows: 
 

(i) Ordinary shares 
(ii) Preference shares 
(iii) Redeemable preference shares 
(iv) Deferred/founders’ shares. 

 
Since this question attracted six marks there was probably no need to be too elaborate since there were still 
many other questions that needed to be taken care of. 
 
Part (b) -Class rights refer to those rights which relate to voting, dividends and the return of capital particularly 
when the company is in liquidation.  For class rights to be in existence the share capital must be divided into 
separate classes. 
 
If the shares are exactly alike then the usual practice is that rights attached to those shares are specified in the 
articles.  This means that they can be altered in the same way as any other clause in the articles that is by 
special resolution.  Section 20  Companies Act, Chapter 24:03 says that: 
 
`subject to the conditions contained in its memorandum a company may be special resolution alter or add to its 
articles and any alteration or addition so made in the articles shall be as valid as if originally contained therein 
and subject in like manner to alteration by special resolution’ 
 
It is also interesting to note that Article 4 of Table A states that class rights can be altered with the written 
consent of the holders of three-quarters of the issued shares of the class or with the sanction of a special 
resolution passed at a separate general meeting of the holders of the shares of the class.  Guidance in the 
passing of a special resolution is provided for under s.133 Companies Act, Chapter 24:03. 
 
Compared to part(a) this question was not particularly satisfactorily answered.  However a few candidates 
answered the question in a very competent manner and were able to cite relevant statutory provisions. 
 
Question Six 
Generally the majority of the candidates answered this question very well.  It was pleasing to note that most of 
the candidates were able to make specific statutory references that regulate the convening of different company 
meetings. 
 
Part (a) -Statutory Meetings 
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The object of the statutory meeting which is usually the first general meeting in the case of a recently 
incorporated public company, is to afford members of the new company an opportunity of discussing its affairs as 
soon as possible.  The business of the meeting is to discuss any matter relating to the company’s formation or 
arising out of the “Statutory Report”.  This report is forwarded to every member by the Director at least 14 clear 
days before the meeting, s.124(2). 
 
Part -(b) Annual General Meetings s.102/Table A, Article 47 
 
The annual general meeting (AGM) shall be held at such time and place as the directors decide.  Section 125 
requires every company to hold an AGMwithin 18months of incorporation excerpt in the year of its incorporation.  
The business which may be transacted at theAGM, may be `ordinary’ or `special’.  In terms of s.132(6) there is 
no requirement or limitation placed on the type of business which may be conducted at anAGM.  Business that is 
transacted at the AGMincludes the appointment of directors, appointment of auditors, declaration of dividends, 
remuneration of directors and auditors and consideration of the company’s accounts. 
 
Part (c) -Extraordinary General Meeting  
 
These are general meetings of a company which are notAGMs– Article 48 Table A.  The purpose of these 
meetings is to provide members or directors an opportunity to deal with urgent matters which must be attended 
to in betweenAGMs– Article 49.  Some of the more urgent issues that may be discussed at an extraordinary 
general meeting might very well include such matters as changes to the memorandum and articles of association, 
removal of errant and non-performing directors before the expiry of their contracts, results of merger and de-
merger talks, etc. 
 
Question Seven 
Corporate governance refers to the processes and structures by which a business and affairs of an entity are 
directed and managed in order to maximise shareholder value through enhancing performance and accountability 
whilst taking into account the interests of other stakeholders.  Good corporate governance accordingly embodies 
transparency, performance, ethics and accountability. 
 
Corporate governance encompasses a set of relations between a company’s management, its board, shareholders 
and other stakeholders.  Corporate governance is prominent universally and arose from titanic corporate failures 
that have affected many businesses the world over. 
 
The majority of the candidates answered this question in a very competent and able manner.  This is a very 
topical issue not only in Zimbabwe but the world over and it was pleasing to note that the bulk of the candidates 
appreciated this very important point. 
 
Question Eight 
Part (a) -It was quite clear to the majority of the candidates that there was no binding contract between Rover 
and Piper. 
 
In Laws v Rutherford (1949) the defendant offered the plaintiff a contract to cut timber on her estate.  
Acceptance had to be effected by registered mail and by 27 July of a given year.  In the event, the plaintiff just 

Examiner’s report – F4 (ZWE) December 2011   5



 
 
 
moved onto the estate on 28 July and started cutting down timber and the court said that there was no valid 
contract because the prescribed manner and time of acceptance had not been observed by the offeree. 
 
Therefore, Piper’s purported acceptance by email and not the telephone as suggested did not constitute valid 
acceptance whose effect would result in a contract. 
 
Second, and even assuming that (which assumption would patently be wrong) Piper could validly accept through 
sending an email message, by offering to pay $45 000.00 and not the required $50 000.00, this amounted to a 
counter offer.  The effect of a counter offer is to negate, or supersede the original offer, Hyde v Wrench (1840). 
 
Part (b) - If Piper were to approach the High Court for an interdict to stop the proposed sale of the painting by 
Rover to Chancer, in all likelihood the action would fail.  Since there is no valid contract between Rover and 
Piper, there is no cause of action on which litigation can be based.  Therefore any attempt to institute litigation 
would be ill-conceived and liable to fail.  As was the case with part (a), part(b) did not pose problems to the 
majority of the candidates and most of the answers were satisfactory 
 
Question Nine 
Part (a) -The question dealt with broad partnership principles, in particular the liability of partners for obligations 
and debts incurred ostensibly on their behalf by one of their number. 
 
For the partnership to be able to rescind the contract on the basis that the rock delivered by Germinstone 
Quarries was only suitable for general sculpture work and not for the particular style of sculpture carried out at 
Shingai Sculptors they would have to prove that Robert had given Germinstone Quarries exact specifications on 
the type of the product the partnership required.  Such knowledge on the part of the supplier will not be 
presumed.  In the circumstances of the case the partnership faces formidable legal obstacles in its attempts to 
avoid the `rock’ contract with Germinston Quarries. 
 
By and large both sections of this question were satisfactorily answered by the majority of the candidates.  
Relevant case law was cited in most instances. 
 
Part (b) -One of the fundamental obligations of partner is that partners stand in a fiduciary relation to one another 
and are oblged to observe umberrima fides, the highest degree of good faith.  A partner must not allow himself to 
be placed in a situation where his personal interests and the interests of the partnership conflict or may possibly 
conflict. 
 
Partners are accountable to the partnership for any profits, benefits or advantages that they obtain in the 
performance of their duties and may not appropriate for themselves assets, advantages and opportunities which 
belong to the partnership. 
 
In the case of Olifants Tin `B’ Syndicate v De Jagel (1912) the court said, 
 
“It is a general principle of our law that the contract of partnership is based on the utmost good faith, all the 
decided cases flow from  the one great principle...” 
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In light of the above authorities, it is quite clear that Robert has violated the principle of utmost good faith in 
relation to the `Barnes contract’ and the partnership has absolute rights to the benefits arising from that contract.   
 
Both parts were satisfactorily answered. 
 
Question Ten 
Part - (a) Zimbabwean law makes it clear than in winding up proceedings based on the debtor’s inability to pay 
debts, the debt in question should be clear, irrefutable and uncontestable.  In the case of Delta Beverages 
Limited v Nickstate Investments (Pvt) Limited (2009), the High Court sitting at Harare made the observation 
that `winding up of a company is a drastic action which should only be taken when there is real evidence of 
failure to pay debts.’ 
 
In another Zimbabwean case Stambolie and Another v Nyamutamba (Pvt) Ltd (1985) the court dismissed an 
application for the provisional winding-up of a company because the debt in question was disputed by the 
respondent on bona fide, reasonable and substantial grounds.  Whether the petitioners succeed or not depends 
entirely upon whether the debt in question is disputed by the respondent on bona fide and reasonable grounds.  
This approach is deeply entrenched in Zimbabwean law.  In Apotex Incorporation v Surgimed (Pvt) Ltd (2000) 
Mr Justice Smith had this to say: 
 
`In my approach to this matter, I must bear the following in mind.  An application for the liquidation of a 
company should  not be resorted to enforce the payment of a debt which is bona fide disputed by the company.’ 
 
The facts of the case make it clear that not only is the amount of the debt ($200 000.00) disputed by the 
respondent company, Buildarama (Pvt) Ltd but they believe that they have an unspecified counterclaim for 
breach of contract against Flame Lily Industries.  In our law it is well recognised that a winding up order will not 
be made where there is a bona fide dispute as to an existence of a debt.  Where there is a bona fide dispute the 
court may order an applicant to prove his debt first before applying for a winding up order, but the dispute must 
be a bona fide one. 
 
In light of the above discussion, Flame Lily Industries’ prospects of success based on Buildarama’s alleged 
inability to pay debts look rather slender and minimal. 
 
This question was not satisfactorily answered because the majority of the candidates incorrectly concluded that 
winding up was likely to be granted on the basis of inability to pay debts. 
 
Part (b) -For the court to appoint a provisional judicial manager the requirements  that must be met are clearly 
spelt out in s.300(a) o Companies Act,  Chapter 24:03. 
 
 Basically the court is enjoined to grant such an order if it appears to the court 
 

(i) that by reason of mismanagement or for any other cause the company is unable to pay its debts 
or is probably unable to pay its debts and has not become or is prevented from becoming a 
successful concern; and  
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(ii) that there is a reasonable probability that if the company is placed under judicial management it 
will be enabled to pay its debts or meet its obligations and become a successful concern; and  

 
(iii) that it would be just and equitable to do so. 

 
 Ironically part(b) which attracted fewer marks than part(a) was answered satisfactorily by most of the  

candidates. 
 
 
 


