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General Comments 
In general, many candidates who sat for the June 2014 paper F4 (ZWE) showed clear evidence of being 
adequately prepared.    The overall performance was satisfactory and it is quite clear that comments that have 
been previously made by the examiner have been of some benefit to a significant number of candidates. 
 
A few of the candidates showed adequate preparedness on sections or portions of the paper but were unable to 
satisfactorily answer the rest of the examination question paper.  Candidates are encouraged to prepare for the 
examinations by studying the syllabus in its entirety.  Since all the 10 questions are compulsory selecting 
favourite topics at the expense of the rest is rather unhelpful and prejudicial to a candidate’s chances of scoring 
high marks. 
 
Questions 1 – 7 are exclusively knowledge based questions.  A candidate would be expected to fully understand 
the meaning of a question, interpret it properly and use relevant information in answering the question.  The 
answer can be brief in words but broad in content.  An answer for both essay type and problem type questions 
would be incomplete if it has not been underpinned by case law or relevant statutory references. 
 
The rest of the question paper (question 8 – 10) comprises of problem type questions.  In dealing with such 
questions, what is of critical importance is for a candidate to have a legally sound answer.  The conclusion 
reached must be supported by authentic authorities.  There should also be a balanced treatment of factual and 
legal issues and a conclusion on the law should necessarily be drawn pursuant to a thorough discussion based on 
the factual issues on hand. 
A number of standard issues and concerns arose in candidates’ answers. 
 
Some of the answers tended to be too brief and superficial.  Equally some of the answers were too long and 
rather unwarranted when one considers the marks that were allocated for them. 
 
(i) A few candidates tended to cite incorrect cases.  It is imperative that cases should be cited accurately.  

However, it is perfectly permissible for a candidate who has forgotten the name of a case to narrate the 
facts of the case only in illustrating the answer. 

 
Another fairly common mistake with some candidates was the citation of wrong statutory references – either the 
main act itself or usually specific sections being wrongly cited even though the main act may be a correct 
reference. 
 
Questions 8 – 10 comprise problem type questions and it is absolutely critical for the following stages  to be gone 
through. 
 
(i) Read the facts of the problem carefully and understand them 
(ii) Identify the correct area(s) of the law pertinent to the facts 
(iii) Discuss the facts of the problem in light of the legal position 
(iv) Whenever appropriate cite relevant case law and statutory sources 
(v) The discussion must end with a conclusion 
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Specific Comments 
 
Question One 
This In the main, this question was satisfactorily answered.  Most candidates correctly cited Part 3 of the then 
obtaining Constitution which deals with the Declaration of Rights.  The main talking points like the right to life, 
liberty, security of person, dignity, property, quick and impartial justice were cited.  
 
It was imperative for candidates to refer to provisions of the Human Rights Commission Act (Chapter 10 – 30) 
which outlines the major duties and responsibilities (such as promoting human tights awareness and 
investigating and recommending a remedy in cases of human rights abuses) of the Commission. 
Part (b) was not as ably dealt with by the majority of the candidates as part (a). 
 
Question 2 
Both parts to the question were adequately and competently answered by many candidates. 
For part (a), the distinction between terms and mere representations was adequately explained by the majority of 
the candidates. 
 
The courts recognise the fact that often parties do not specify every term which they intend to form part of their 
contract.  If the facts establish the appropriate intention of the parties a court will read or imply into a contract a 
term or terms which have not been explicitly stated. 
 
Terms can be implied by law, by trade usage or from the facts.  The implication must be necessary and not 
merely reasonable.  Implied terms are meant to give business “eficacy” or completeness to a contract. The 
judgement of Srutton LJ In Reigate v Union Manufacturing Co (1918) is instructive.  It was stated that  ‘a term 
can only be implied if it is necessary in the business sense to give efficacy to the contract, that is if it is in such a 
term that it can confidently be said that if at the time the contract was being negotiated someone had said to the 
parties ‘What will happen in such a case?’ They would both have replied ‘of course so and so will happen; we did 
not trouble to so say that it is too clear’.’ This approach was also adopted by the Zimbabwe Supreme Court in RB 
Ranchers (Pvt) Ltd v Mclean’s Estate (1986). 
 
Question 3 
Some candidates tended to write about professional negligence in very broad and general terms.  The question 
was specific to professional negligence in relation to accountants and auditors.  The test to be applied is how a 
reasonable accountant or auditor would have behaved or operated under the circumstances. 
 
In Re Kingston Colton Milling Company Ltd (1896) the court said, “ It is the duty of an auditor to bring to bear 
on the work they have to perform with skill, care and caution which a reasonable, competent, careful and 
cautious auditor would use ……..” 
 
A significant number of the answers were inadequate.  Very few candidates cited appropriate case law. This is an 
area of the law that is replete with case law and a citation of some cases that relate to professional negligence in 
the context of the work of accountants and auditors would have enhanced the quality of the answers.  
Accountants like auditors, apart from their contractual duty of care to the company, owe a duty of care to third 
parties with whom they are not in a contractual or fiduciary relationship if, as reasonable accountants, they 
should know that they are being trusted or that their skill and judgement are being relied on and do not make it 
clear that they accept no responsibility for information or advice which they give. 
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Question 4 
This was one of the best answered questions. The following main duties of a promoter were dealt with 
adequately. 
(i) Equitable duty of disclosure 
(ii) Duty not to make secret profits 
(iii) Duty of care  
 
A company may sue for damages as was done in re Leeds and Hanley Theatres of Varieties Ltd; the promoters 
had failed to disclose in the prospectus the fact that they were vendors of music halls that they had bought for 
the company which they were promoting and the profit of £12,000 they had made from that transaction. 
 
It was held that the company was entitled to damages assessed at the profit made by the promoters on the basis 
that the breach of duty involved also amounted to breach of promoter’s common law duty of care.Rendering of an 
account, where there has been non-disclosure by a promoter and there have been secret profits made or where 
the promoter has profited from auxiliary transactions, which cannot be affected by rescission of the primary 
contract, then the proper remedy for the company would be to require the promoter to be accountable for that 
profit;  per Gluckstein v Barnes (1900). 
 
One of the remedies in terms of statute, which a company may have against wrongful statements in the 
prospectus by the promoter is to institute civil proceedings in terms of s.58 Companies Act (Chapter 24:03).  
Criminal liability also attaches upon certain categories of persons, including the promoter for wrongful statements 
contained in the prospectus of a company they promote as per s.59 Companies Act, chapter 23:04. 
 
The majority of the candidates adequately spelled out the main remedies and in the main, appropriate cases 
were cited and both aspects of the question (duties of promoters and remedies available) were adequately 
answered. 
 
Question 5 
In part (a),it was important for candidates to appreciate the fact that article 78 of Table A of the Companies Act 
(Chapter 24:03) provides that the directors of a company may exercise borrowing powers and  at the same time  
invariably a company’s articles of association will spell out the directors’ borrowing capacity on behalf of the 
company.  Regrettably, the question was inadequately done.  Many candidates made little reference to the 
Companies Act (Chapter 24:03).  
 
For part (b), the distinction between loan capital and share capital was clearly illustrated in most of the answers.  
This was one of the best answered questions by the majority of the candidates. Some of the candidates had very 
well laid out diagrams which gave a catalogue of the major differences between loan capital and share capital. 
 
It was clear that a significant number of candidates had adequately prepared for this topic. 
 
Question 6 
Regrettably a substantial number of candidates performed inadequately on part (a) of this question.  Because the  
sub parts contained a total of 4 marks candidates’ answers were expected to be short, concise and straight to the 
point. 
 



 
 
 

Examiner’s report – F4 (ZWE) June 2014   4

A quorum is the minimum number of qualified people or members whose presence at a meeting is considered 
necessary before any business can be validly transacted.  The articles normally would specify the quorum needed 
for a meeting to be valid but if they are silent, the minimum number of persons required to form a quorum is 
usually two, but these two people must be entitled to vote and obviously be present in person. 
 
 
Section 138 Companies Act, Chapter 24:03 requires every company to keep minutes of all proceedings of 
general meetings, all proceedings at meetings of its directors and where there are managers, all proceedings at 
meetings of its managers to be entered in books kept for that purpose.  Any minute signed by the chairman is 
prima facie evidence of the proceedings.  The minutes of general meetings must be kept at the registered office of 
the company and must be open to the inspection of members free of charge. 
 
Assuming that a meeting has been called, notices have been sent and the proper quorum is present at the 
company’s meeting, that meeting must be held under the supervision of the chairman.  The chairman of the 
meeting has no casting vote unless the articles so provide.  However, Table ‘A’ provides that in the case of 
equality of votes, whether on a show of hands or on a poll, the chairman of the meeting shall be entitled to a 
second or casting vote in addition to any vote they may have.  The idea is for the deadlock or impasse to be 
broken. 
 
In part (b), resolutions refer to expressions of opinions or intention by a meeting.  It is a formal decision of a 
general meeting following a motion moved by the members.  The main resolutions are as follows: ordinary,  
special and a resolution requiring special notice.  In the main part (b) was satisfactorily answered by the majority 
of the candidates.  
 
Question 7 
This question had three sub-parts and they dealt with the appointment, removal and duties of a liquidator in that 
order. 
Overall the question was well answered by most candidates and the relevant statutory references were made. 
 
In part (a), a liquidator presides over the dissolution of a company and in terms of s.219 (1) (a) and (b)  
Companies Act, chapter 24:03 the creditors and contributories of a company may recommend a name for 
appointment as liquidator by the Master of the High Court. 
For part (b) a liquidator normally holds office until the winding up process is complete.  However there are 
several situations which might justify the removal of a liquidator before the completion of the process of 
liquidation.  In terms of the Companies Act chapter 23:04, s.273 deals with several situations pertaining to the 
removal of a liquidator. 
In relation to part (c) a liquidator is expected to carry out a variety of duties for the orderly, effective and 
beneficial winding up of a company whether the process of winding up is voluntary or compulsory.  The relevant 
sections are s.221, s.222, s.224, s.277, s.278 and s.281.  
 
Question 8 
This question was competently answered by the majority of the candidates. 
In part (a), the employer Norton Paper Products is violating the Labour Act Chapter 28:01 in denying Lillian her 
right to join a trade union of her choice.  The facts of the case disclose the fact that the employer has committed 
a series of unfair labour practices as per s.8  Labour Act: Chapter 28:01. 
 
For part (b), whilst it is true that in the main, an employer has no duty to provide work to an employee (except in 
a few clearly defined situations) as long as the employer is paying the employee their remuneration (Commercial 
Careers College (Pvt) Ltd v. Garvis (1989)). 
 The facts of this case also revolve around the concept of constructive dismissal.  Constructive dismissal 
takes place when an employer creates conditions which are so hostile and unfavourable in order to force the 
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employee into resigning from employment.  Cases like Standard Chartered Bank v Matsika (1997) and University 
of Zimbabwe v Muzondo (1981) are instructive in relation to the facts of case (the right to work) and the above 
cases were appropriately cited by most candidates. 
 
Question 9 
Part (a) was a question in which the vast majority of the candidates performed well. 
The question related to the general duties of an agent that are owed to the principal.  Relevant cases were cited 
by many candidates on the issue of the general duties and the remedies available to the Principal. 
 
The issue in part (b) pertained to agency of necessity and most candidates were able to identify the issue with a 
relevant case. In order to establish the existence of an agency of necessity, the following factors must be 
established: 
First, it is necessary to show that the agent was unable to obtain instructions from their principal. 
Second, the agent must satisfy the court that they acted in the interests of the principal and in bona fide manner. 
Third, the action taken by the agent must have been reasonable and prudent. 
Fourth, there must be some necessity or some form of emergency (Australian Steam Navigation Company v 
Morse (1872)). 
 
The conclusion that Morgan is liable to pay $3,000 to Nelson on the basis that he acted as an agent of necessity 
or negotiorium gestior to preserve Morgan’s property (which was in danger of utter destruction) is inevitable. 
 
Question 10 
Some of the candidates were able to correctly identify the central issue emanating from governance and ethical 
issues in business.  However a significant number of the candidates had difficulty answering the question 
 
The central issue was money laundering. Money laundering is a serious offence and is largely regulated by the 
Serious offences (Confiscation of profits) Act (Chapter 9:17) and the Bank Use promotion and Suppression of 
Money Laundering Act (Chapter 24:24).  The statutes referred to above contain various provisions which define 
and seek to counter and combat money laundering in Zimbabwe.  The controls range from administrative 
mechanisms to those which are part of the criminal justice system. 
 
In terms of s.63 Serious offences Act (Chapter 9:17), money laundering is committed where there is either: 
(i) Removal into or from Zimbabwe, money or other property which is the 
 proceeds of a crime; and/or 
(ii) When a person receives, possesses, conceals, disposes of, brings into or  
 removes from Zimbabwe, money or other property which is the proceeds of a  
 crime. 
Money laundering thus covers the dealing with money or property which has not been legally obtained. 
 
In S v Mlambo (1995), the court noted that the definition under s.63 is wide and all encompassing.  It not only 
covers a person who launders money coming from the illegal activities of another but also launders money from 
the illegal activities in which they were party to.  By their nature, financial institutions play a ‘midwife’ role in 
money laundering although it is possible to have cases which bypass them. 
 
Thus when money is illegally cleared, for example, through being deposited into the formal banking market as 
proceeds from a legitimate business transaction, money laundering is committed.  It is also committed when 
‘dirty’ money is deposited into an ordinary clean account in order to give the false impression that it is clean 
money.  The essence of the offence therefore consists of the legitimisation of illegal proceeds, breaking the law to 
make money and trying to hold oneself as having made the money through legitimate and lawful economic 
activities. 
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The facts of the case disclose a clear case of money laundering and other dishonest activities on the part of the 
quasi-financial institution, Wiseman’s Finances (Pvt) Ltd.  The company operates, at face value, a legitimate 
business such as micro-financing to small businesses and the underwriting of short and medium-term insurance 
policies.  However, its dealings on the parallel or foreign exchange illegal market which put it on a collision 
course with the law.  In typical ‘money laundering’ fashion, proceeds from the company’s illegal and irregular 
financial dealings are being used to promote and grow some of its activities which under normal circumstances 
would fall within the confines of the law.  John can be advised that the two pieces of legislation which have been 
cited, namely the Serious offences (Confiscation of Profits) Acts (Chapter 9:17) and the Bank Use promotion and 
Suppression of Money laundering Act (Chapter 24:24) combined, contain adequate provisions which can 
adequately deal with the money laundering which the company is involved in.  The law contains both civil and 
criminal sanctions as a remedy. In many jurisdictions including Zimbabwe, the law takes a very stern and dim 
view of money laundering and John as a shareholder can activate the process of ending the illegal activities.  
Heavy penalties and sanctions are likely to be invoked by the authorities.  Besides financial sanctions, the law 
provides for withdrawal of a company’s operating licence. Whilst a few answers to this question were good, a 
significant number were inadequate. 
 


