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In relation to aspects of business law the default law and cases relate to the United Kingdom, however relevant law and cases from
other jurisdictions will be credited where appropriate.

1 This question requires candidates to explain the way in which the doctrine of precedent operates within two of three legal systems,
although it is recognised that the doctrine is essentially an aspect of common law systems.

(a) Precedent in the English common Law

The doctrine of binding precedent, or stare decisis, lies at the heart of the English legal system. The doctrine refers to the fact
that within the hierarchical structure of the English courts, a decision of a higher court will be binding on a court lower than
it in that hierarchy. When judges try cases they will check to see if a similar situation has come before a court previously. If
the precedent was set by a court of equal or higher status to the court deciding the new case, then the judge in the present
case should normally follow the rule of law established in the earlier case. 

It is important to establish that it is not the actual decision in a case that sets the precedent; that is set by the rule of law on
which the decision is founded. This rule, which is an abstraction from the facts of the case, is known as the ratio decidendi
of the case. 

Any statement of law that is not an essential part of the ratio decidendi is, strictly speaking, superfluous; and any such
statement is referred to as obiter dictum, i.e. said by the way. Although obiter dicta statements do not form part of the binding
precedent they are persuasive authority and can be taken into consideration in later cases.

The main mechanisms through which judges alter or avoid precedents are: 

(i) Overruling, which is the procedure whereby a court higher up in the hierarchy sets aside a legal ruling established in a
previous case. 

(ii) Distinguishing, on the other hand, occurs when a later court regards the facts of the case before it as significantly
different from the facts of a cited precedent. Consequently it will not be bound to follow that precedent. Judges use the
device of distinguishing where, for some reason, they are unwilling to follow a particular precedent.

There are numerous perceived advantages of the doctrine of stare decisis, amongst which are:

(i) Time saving. In respect of potential litigants it saves them money in court expenses because they can apply to their
solicitor/barrister for guidance as to how their particular case is likely to be decided in the light of previous cases on the
same or similar points.

(ii) Certainty. Once the legal rule has been established in one case, individuals can act with regard to that rule relatively
secure in the knowledge that it will not be changed by some later court.

(iii) Flexibility. This refers to the fact that the various mechanisms by means of which the judges can manipulate the common
law provides them with an opportunity to develop law in particular areas without waiting for Parliament to enact
legislation. 

Disadvantages of case law:

(i) Uncertainty. This refers to the fact that the degree of certainty provided by the doctrine of stare decisis is undermined
by the absolute number of cases that have been reported and can be cited as authorities. 

(ii) Fixity. This refers to possibility that the law in relation to any particular area may become set on the basis of an unjust
precedent with the consequence that previous injustices are perpetuated. 

(iii) Unconstitutionality. This is a fundamental question that refers to the fact that the judiciary are in fact overstepping their
theoretical constitutional role by actually making law rather than restricting themselves to the role of simply applying it.

(b) (i) Precedent in civil law

If common law judges look to previous cases in order to find law, judges in civil law systems look to legislation or general
codes for guidance as to what the law is.

Thus the usual distinction to be made between the two systems is that the former, common law system, tends to be
case centred and hence judge centred, whilst the latter focuses on legislation rather than judges. As a consequence the
common law system is seen as allowing scope for a discretionary, ad hoc, pragmatic approach to the particular problems
that appear before the courts; whereas the latter, civil law system, tends to be a codified body of general abstract
principles which control the exercise of judicial discretion. In reality, both of these views are extremes, with the former
over-emphasising the extent to which the common law judge can impose their discretion and the latter under-estimating
the extent to which continental judges have the power to exercise judicial discretion. Also within the common law the
focus on case law tends to lead to an underestimation of the extent to which contemporary law is the product of
legislation, whilst within the civil law system the focus on legislation and codes tends to underestimate the lack of
completeness in such systems: a lack of completeness that has necessarily to be filled in by the judiciary.
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The prime form of judicial reasoning within the civil law system is a deductive one within which the judge is required
to apply the general principles stated in the legislation to the facts of the situation. Where the case involves a new
problem that has never been the subject of a legal case, the judge is supposed merely to apply the principles of the
ruling legislation to those facts in order to reach a decision. The source of the law is therefore the legislation not previous
judgements; consequently precedent has no place in such a system. However, as a matter of practice, consistency does
tend to develop and judges within civil law systems will follow previous decisions. The point is that they are now required
to do so.

(ii) Precedent in Sharia law

Sharia, or Islamic law, in its pure form derives its authority from two sources: the Quran, which is held to express the
commandments and instructions of Allah as revealed to the prophet Muhammad, and the Hadith, which are held to be
the practices and teachings of the prophet, and consequently to be divinely sanctioned.

The Quran, being the fundamental source of law upon which even the Hadith is based, is primary precedent: its rulings
are binding and not subject to any dispute or further interpretation. The Hadith is secondary to the Quran, for it was
collected and written down by humans. In spite of the care taken to authenticate the many thousands of examples
remembered by the companions of the Prophet, it is recognised that due to human frailty the sources were prone to
error, and this gave rise to the different categories of Hadith depending on their authority.

After the Prophet’s death, there was a need to develop a system of jurisprudence that would serve the dual purpose of
safeguarding the central belief system of Islam, whilst simultaneously allowing the generation of legal rulings to deal
with previously unprecedented matters, not dealt with directly in the Quran or the Hadith texts. This necessary process
gave rise to the development of the science of understanding and interpreting legal rulings known as fiqh.

Fiqh in Arabic means ‘knowledge’, ‘understanding’ or ‘comprehension’. Besides direct rulings from the Quran and
Hadith, the scholars of fiqh generated a body of additional rulings, using tools of jurisprudence, that serve as a third
source of law. 

The tools involved in giving life to this third body of rules were ijma’ (consensus), istihsan (legal extrapolation), ijtihad
(interpretation), and qiyas (analogy).

Some would argue that the body of Islamic jurisprudence has been completed by the jurists of the earlier centuries. Such
views gave rise to the doctrine of Taqlid, which requires the adherence to, and the refusal to further develop through the
use of itjihad, the legal principles established by the legal scholars of the second and third centuries of Islam. The more
general opinion, however, would appear to be that Islamic law may be seen as consisting of two elements, the
unambiguous and unchanging rules contained in the Quran and Hadith texts on one hand and the second element,
developed through itjihad, which is still capable of development in line with social changes.

In conclusion it can be said that the Quran, and Hadith, together with the legal rulings of scholars from the accepted
schools of thought make up the body of Islamic law, the Shari’ah. However within Islamic jurisprudence, only, the
authority of the rulings of the Quran, and at least the sahih (strong) Hadith, cannot be challenged and constitute binding
authorities. The rulings from scholars are, ultimately, open to reinterpretation; nevertheless, if scholars unanimously
agree on a certain point of law, the ruling is binding and has the force of law.

2 (a) Acceptance is the procedure which converts an offer into a binding contract. Article 18 of the UN Convention on Contracts
for the International Sale of Goods provides that acceptance takes place where the recipient of the offer indicates their
agreement to its terms. Acceptance may occur in a number of ways. Thus if the offeree communicates with the offeror,
informing them that they accept the terms of the offer, then they will be bound to the contract. Silence or inactivity does not
amount to acceptance. However, the offeree, i.e. the person receiving the offer, may accept the offer through their conduct,
by acting on it, for example, by despatching goods or paying the stated price. An acceptance of an offer becomes effective at
the moment the indication of assent reaches the offeror. Where a time period has been fixed, acceptance must reach the
offeror within that period of time. If no time period is fixed, then the acceptance must reach the offeror within a reasonable
time. If the offeree can accept the offer by performing an act, without notice to the offeror, the acceptance is effective at the
moment the act is performed, provided it is done within any period of time laid down by the offeror. Where the offeror has
fixed a period of time for acceptance in either a telegram or a letter, that period begins to run from the moment the telegram
is handed in for despatch or from the date shown on the letter. If no date is shown on the letter, the time runs from the date
shown on the envelope. A period of time for acceptance fixed by the offeror by telephone, telex or other means of
instantaneous communication, begins to run from the moment that the offer reaches the offeree.

(b) Counter-offer

Particular problems arise where a purported acceptance of an offer contains additional or different terms than those proposed
in the original offer.

Article 19 provides that:

(1) A reply to an offer which purports to be an acceptance but contains additions, limitations or other modifications is a
rejection of the offer and constitutes a counter-offer. 

(2) However, a reply to an offer which purports to be an acceptance but contains additional or different terms which do not
materially alter the terms of the offer constitutes an acceptance, unless the offeror, without undue delay, objects orally
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to the discrepancy or despatches a notice to that effect. If he does not so object, the terms of the contract are the terms
of the offer with the modifications contained in the acceptance. 

(3) Additional or different terms relating, among other things, to the price, payment, quality and quantity of the goods, place
and time of delivery, extent of one party’s liability to the other or the settlement of disputes are considered to alter the
terms of the offer materially. 

Consequently under the Convention, if the additional or different terms do not materially alter the terms of the offer, the reply
will constitute an acceptance. However, even in relation to such non-material alterations, the offeror can object to the new
terms as long as they respond without undue delay. If they do not object, the terms of the contract are the terms of the offer
with the modifications contained in the acceptance. If the additional or different terms do materially alter the terms of the
contract, the reply constitutes a counter-offer that must in turn be accepted by the original offeror for a contract to come into
effect. 

As stated previously, what will be considered as material alterations are such additional or different terms as relate to the price,
payment, quality and quantity of the goods, place and time of delivery, extent of one party’s liability to the other or settlement
of disputes.

3 Letters of credit are extremely important documents in relation to international trade. In essence a letter of credit is an undertaking
by a bank to make a payment to a named beneficiary within a specified time, against the presentation of documents which comply
strictly with the terms of the letter of credit. 

The parties to a letter of credit are: 

(i) the buyer (the applicant)
(ii) the buyer’s bank (the issuer)
(iii) the beneficiary (the seller/payee)
(iv) the beneficiary’s bank. 

A letter of credit is opened by an importer (applicant). The terms of the underlying sales contract may be made conditions of the
letter of credit, in order to ensure that the seller has performed as required under that contract before they can receive payment. It
should be noted, however, that the actual sales contract itself is not an inherent part of the letter of credit, although the letter of
credit may contain a reference to the substantive contract.

The issuing bank has two main roles. First it provides security for the seller. Thus, it promises the seller that if compliant documents
are presented, the bank will pay the seller the amount due. However, it also provides a measure of security for the buyer as it
undertakes to examine the documents, and only pay if they comply with the terms and conditions set out in the letter of credit. 

The main advantage of letters of credit in international trade is that they provide security to both the exporter and the importer.
When an exporter asks for payment by letter of credit, he is transferring the risk of non-payment by the buyer to the issuing bank
as long as the exporter presents the required documents in strict compliance with the credit. 

As far as the exporter is concerned the letter of credit, apart from cash in advance, is the most secure method of payment in
international trade as long as the terms of the credit are met. Most letters of credit are subject to the terms of the International
Chamber of Commerce’s Uniform Customs and Practice for Documentary Credits (UCP 500), which are the universally recognised
set of rules governing the use of the documentary credits in international trade. 

The procedure for creating and using letters of credit is as follows:

(i) the exporter and importer agree the terms of their contract;
(ii) the importer/buyer applies to their bank for issue of letter of credit;
(iii) the issuing bank issues letter of credit, sending it to the seller’s bank, the advising bank;
(iv) the advising bank establishes the authenticity of the letter of credit and informs exporter. The advising bank may confirm the

letter of credit, which means that it will undertake to ensure payment in any event;
(v) the exporter ships the goods; 
(vi) the exporter presents the documents called for in the letter of credit (invoice, transport document, etc) to the advising bank; 
(vii) the advising bank checks the documents against the letter of credit. If the documents are compliant, the bank pays the seller

and forwards the documents to the issuing bank;
(viii) the issuing bank checks the documents itself. If they are in order it reimburses the exporter’s/seller’s bank;
(ix) the issuing bank debits the buyer and releases the documents (including transport document), so that the buyer can claim

the goods from the carrier.

Letters of credit may assume any of the following forms:

Revocable

A revocable letter of credit can be amended or cancelled at any time by the importer without the exporter’s agreement. As such
letters of credit provide little protection for the exporter they are rarely used.

Irrevocable

An irrevocable letter of credit cannot be amended or cancelled without the agreement of all parties to the credit. 
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Unconfirmed

An unconfirmed letter of credit is forwarded by the advising bank directly to the exporter without adding its own undertaking to
make payment or accept responsibility for payment at a future date, but confirming its authenticity. 

Confirmed

A confirmed letter of credit is one in which the advising bank, on the instructions of the issuing bank, has added a confirmation
that payment will be made as long as compliant documents are presented, even if the issuing bank or the buyer fails to make
payment. 

A standby letter of credit is used as support where an alternative, less secure, method of payment has been agreed. Thus, should
the exporter fail to receive payment from the importer he may claim under the standby letter of credit. 

Revolving Letter of Credit

This type of letter of credit is used where there are regular shipments of the same commodity to the same importer and is used to
avoid the need to be continually opening or amending letters of credit. The credit must state that it is a revolving letter of credit
and it may revolve either automatically or subject to certain provisions. 

Transferable Letter of Credit

A transferable letter of credit is one in which the exporter has the right to request the paying, or negotiating, bank to make either
all or part of the payment due to a third party who was not a party to the original contract, for example the actual supplier of the
goods that are the subject of the international contract.

Back-to-Back Letter of Credit

A back-to-back letter of credit can be used as an alternative to the transferable letter of credit. Rather than transferring the original
letter of credit to the supplier, once the letter of credit is received by the exporter from the opening bank, that letter of credit is used
as security to establish a second letter of credit drawn on the exporter in favour of his supplier. 

4 (a) The abbreviation LLP signifies that the business is operating as a limited liability partnership. It is a requirement that the
names of such businesses must end with the words ‘limited liability partnership’ or the abbreviation LLP, in either upper or
lower case. Ordinary partnerships do not benefit from any limitation on the liability of the various partners. Consequently the
individual members of a partnership are jointly and severally liable for the debts of the partnership to the full extent of their
personal wealth. The Limited Liability Partnerships Act 2000 provided for a new form of business entity, the limited liability
partnership (LLP), which, although stated to be a partnership, is actually a corporation, with a distinct legal existence apart
from its members. Most importantly, however, the new legal entity allows its members to benefit from limited liability, in that
they will not be liable for more than the amount they have agreed to contribute to its capital. 

In order to form an LLP, the appropriate form must be registered with the Registrar of Companies. The form must contain: 

– the signatures of at least two persons who are associated for the purposes of carrying on a lawful business with a view
to profit; 

– the name of the LLP, which must end with the words ‘Limited Liability Partnership’ or the abbreviation ‘LLP’; 
– the location of the LLP’s registered office in England and Wales, or in Scotland; 
– the address of the registered office of the LLP; 
– the names and addresses of those persons who will be members on the incorporation of the LLP and a statement

whether some or all of them are to be designated members (see below); and 
– a statement of compliance.

On registration of the company, the Registrar will issue a certificate of incorporation.

There must be a minimum of two members of the LLP. If the membership should fall below two for a period of six months,
then the remaining member will lose their limited liability and will assume personal liability for any liabilities incurred during
that period that the LLP cannot meet. There is no maximum limit on membership.

Within the LLP, designated membership are responsible for ensuring that the LLP conforms with its duty to file its accounts
with the Registrar of Companies. 

In respect of LLPs, the essential filing requirements relate to: 

– accounts; 
– annual returns; 
– changes in membership generally; 
– changes in designated membership; and 
– change to the registered office. 

(b) The use of the abbreviation Ltd indicates that one is dealing with a private limited company. Private limited companies are
incorporated enterprises and, as corporations, have an existence completely separate from that of their shareholder members.
It is necessary that such companies be given a name and such is a requirement of the memorandum of association, which
is required to establish the company. 
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Section 59 Companies Act (CA) 2006 requires all private limited companies to have the word limited, or its Welsh equivalent,
as the last word in their names (there is an exemption under s.60 for non-profit private limited companies of an essentially
charitable or educational nature).

Section 59 also allows the replacement of the full word ‘limited’ by the abbreviation ‘Ltd’, or its Welsh equivalent ‘cyf’. 

The reason for requiring the word limited at the end of the name is to publicise the fact that they are indeed limited
companies, the liability of their members being limited to any amount remaining unpaid on the value of the shares held.
Hence if shares are fully paid up the shareholders have no further responsibility for the debts of the company.

(c) The use of the abbreviation ‘plc’ indicates that one is dealing with a public limited company. As with private companies, so
the plc is a separate legal entity from its members with its own name. Section 58 Companies Act requires the use of the word
public limited company at the end of the company name or else the use of the abbreviation plc. Again there is a Welsh
alternative ccc. Also, as with the private company, the shareholders in a public limited company enjoy limited liability
determined by any amount remaining outstanding in relation to the shares they hold.

The major difference between the public limited company and the private limited company is that it is only the former that is
allowed to issue shares to the general public. It is an offence for companies other than public ones to issues shares to the
public (CA 2006 s.755).

Public limited companies tend to be very large and act as a mechanism for investment from outsiders. Many of them are
listed on the Official Listing of the Stock Exchange, although it is important to emphasise that public limited companies are
not necessarily listed on the stock market. As a result of the size and investment nature of public companies they are subject
to much stricter controls, both at common law and under the Companies legislation, than are private companies.

5 The concept of ‘capital’ refers to the financial resources raised by companies to finance their operation. The essential distinction in
company law is between share capital, that is provided by the members of the company, and loan capital, which the company
borrows from outsiders.

(a) Ordinary shares

As defined in Borland’s Trustees v Steel (1901) a share:

‘…is the interest of a shareholder in the company measured by a sum of money, for the purpose of liability in the first place,
and of interest in the second…’

The nominal value of the shares held represents the maximum liability of a shareholder in a limited liability company.
However, the actual liability of a shareholder is the amount remaining unpaid on any shares held. This difference arises in
the following circumstances. When companies issue shares they may not require the full nominal value of the shares to be
paid at once. This allows the company the possibility of raising further capital from its members as it becomes necessary in
the future. The amount already paid to the company is referred to as called-up capital. Any uncalled capital represents the
amount of potential liability. If the shares are fully paid up then the shareholder has no further liability towards meeting the
company’s debts. Purchasers of shares may be required to pay more than the nominal/face value of the shares, but shares
cannot be issued at less than that value.

In regard to return, shares enjoy an advantage over other securities. If the company is profitable, not only will they enjoy
dividend payments but the market value of their shares will go up. On the other hand if the company does not do well, they
may well not receive any payment and the value of their shares will diminish.

As members of the company, ordinary shareholders are entitled to attend and vote at general meetings. One of their most
important rights is to elect and dismiss the directors of the company who are involved in its day-to-day running for the general
benefit of those members.

Ordinary shares usually carry rights of pre-emption, which entitles the holders to have first call on any new shares issued by
the company.

Shares in public limited companies are usually freely transferable, but the transfer of shares in private companies may be
restricted to existing members. 

There are also strict rules governing the possibility of a company buying its own shares from its members. 

(b) Preference shares represent a more secure form of investment than the ordinary share. The reason for this is that preference
shares receive a fixed rate of dividend before any payment is made to the ordinary shareholders and usually they enjoy priority
over ordinary shares with regard to repayment of capital. The actual rights enjoyed by the preference will be stated in the
company’s articles of association. Preference shareholders cannot insist on receiving a dividend payment, but as their
dividend rights are usually cumulative, any failure to pay the dividend in one year has to be made good in subsequent years,
subject to the company’s profitability. Company law enforces the strict rule that dividends, whether on ordinary or preference
shares, cannot be paid out of the company’s capital. 

Although, as with ordinary shares, the holders of preference shares are members of the company, their voting rights are
restricted to any period when their dividends are in arrears.
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(c) Debentures are documents that acknowledge a company’s borrowing, although the term has been extended to cover the loan
itself. As debenture holders lend money to the company they are its creditors, they are not members. As creditors they are
entitled to receive interest, whether the company is profitable or not. It may even be necessary to use the company’s capital
to pay the debenture interest. Share dividends on the other hand must never be paid from capital. On liquidation debentures
must be paid back before shareholders are paid.

It is usual for the company to provide security for the amount it has borrowed by issuing debentures. There are two methods
of securing debentures: by means of a fixed charge over a specific item of property, or a floating charge over all of the
company’s property, some of which may be continuously changing, such as stock-in-trade. The disadvantage of floating
charges is that they come after fixed charges when it comes to paying a company’s debts.

As non-members, debenture holders have no right to attend or vote at company meetings, although they will be in the position
to exercise more power if the company fails to pay interest on the loans, through exercising powers to secure their debts. They
have no right to object to the company making further loans and securing those loans against its assets. The company may
even provide fixed charges on the subsequent loans, thus reducing the security held by existing floating charge holders, unless
there is an effective restriction on the company so doing. 

There is no statutory restriction on debenture holders having debentures redeemed or purchased by the company. 

6 Under the provisions of the Companies Act (CA) 2006 there are three main types of resolutions: ordinary resolutions, special
resolutions and written resolutions. 

(a) An ordinary resolution

Section 282 CA 2006 defines an ordinary resolution of the members generally, or a class of members, of a company, as a
resolution that is passed by a simple majority.

If the resolution is to be voted on a show of hands the majority is determined on the basis of those who vote in person or as
duly appointed proxies, as both of these categories are entitled to vote. Where a poll vote is called the majority is determined
in relation to the total voting rights of members who vote in person or by proxy.

(b) A special resolution

A special resolution is required for major changes in the company such as the change in name, reduction of share capital or
winding up of the company. A special resolution of the members (or of a class of members) of a company means a resolution
passed by a majority of not less than 75%, determined in the same way as for an ordinary resolution (CA s.283). If a
resolution is proposed as a special resolution, it must be indicated as such, either in the written resolution text or in the
meeting notice. Where a resolution is proposed as a special resolution, it can only be passed as such although anything that
may be done as an ordinary resolution may be passed as a special resolution (s.282(5)). There is no longer a requirement
for 21 days’ notice where a special resolution is to be passed at a meeting. 

Where a provision of the Companies Act requires a resolution, but does not specify what kind of resolution is required, the
default position is for an ordinary resolution. However, the company’s articles may require a higher majority, or indeed may
require a unanimous vote to pass the resolution. The articles cannot alter the requisite majority where the Companies Act
actually state the required majority, so if the Act provides for an ordinary resolution the articles cannot require a higher
majority.

(c) A written resolution

Private limited companies are no longer required to hold meetings and can take decisions by way of written resolutions (s.281
CA 2006). The CA 2006 no longer requires unanimity to pass a written resolution. It merely requires the appropriate majority
of total voting rights, a simple majority for an ordinary resolution (s.282(2)) and a 75% majority of the total voting rights for
a special resolution (s.283(2)). 

By virtue of s.288 (5) CA 2006 anything which in the case of a private company might be done by resolution in a general
meeting, or by a meeting of a class of members of the company, may be done by written resolution with only two exceptions:

– the removal a director; and 
– the removal of an auditor.

Both of these procedures still require the calling of a general meeting of shareholders.

A written resolution may be proposed by the directors or the members of the private company (s.288 (3)). Under s.291 in
the case of a written resolution proposed by the directors, the company must send or submit a copy of the resolution to every
eligible member. This may be done as follows:

– either by sending copies to all eligible members in hard copy form, in electronic form or by means of a website;
– by submitting the same copy to each eligible member in turn or different copies to each of a number of eligible members

in turn;
– by a mixture of the above processes.
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The copy of the resolution must be accompanied by a statement informing the members both how to signify agreement to
the resolution and the date by which the resolution must be passed if it is not to lapse (s.291(4)). It is a criminal offence not
to comply with the above procedure, although the validity of any resolution passed is not affected.

The members of a private company may require the company to circulate a resolution if they control 5% of the voting rights
(or a lower percentage if specified in the company’s articles). They can also require a statement of not more than 1,000 words
to be circulated with the resolution (s.292). However, the members requiring the circulation of the resolution will be required
to pay any expenses involved, unless the company resolves otherwise.

Agreement to a proposed written resolution occurs when the company receives an authenticated document, in either hard
copy form or in electronic form, identifying the resolution and indicating agreement to it. Once submitted, agreement cannot
be revoked.

The resolution and accompanying documents must be sent to all members who would be entitled to vote on the circulation
date of the resolution. The company’s auditor should also receive such documentation (s.502 CA 2006).

7 (a) Compulsory winding up

Winding up, or liquidation, is the process whereby the life of the company is brought to an end. It is a formal and strictly
regulated procedure through which the company’s assets are realised and distributed to its creditors and members. The
procedure is governed by the Insolvency Act (IA) 1986. A compulsory winding up is a winding up ordered by the court under
s.122 IA 1986 and has to be distinguished from the voluntary winding up procedures, either a members’ voluntary winding
up or a creditors’ voluntary winding up, neither of which involve the court action to initiate them. The seven grounds under
which a registered company may be wound up by the court under s.122 Insolvency Act 1986 (IA), are as follows:

(i) the company has passed a special resolution that it be wound up by the court;
(ii) it is a public company which has not within a year since its registration obtained a trading certificate with the share

capital requirements;
(iii) it is an ‘old public company’ which has failed to re-register;
(iv) it has not commenced business within a year from its incorporation or has suspended its business for a whole year;
(v) (except in the case of a private company limited by shares or by guarantee) the number of members is reduced below

two;
(vi) the company is unable to pay its debts;
(vii) the court is of the opinion that it is just and equitable that the company should be wound up.

The most common of these grounds are (i), (vi), (vii). 

If for any reason the members of the company no longer wish to continue the business they will use (i). 

Outsiders may apply to have a company wound up under (vi). Section 123 (IA) provides that, if a company with a debt
exceeding £750 fails to pay it within three weeks of receiving a written demand, then it is deemed unable to pay its debts. 

Procedure (vii) may to be used in private companies where there is deadlock in management (Re Yenidje Tobacco Co Ltd
(1916)).

(b) On the presentation of a petition to wind a company up compulsorily, the court will normally appoint the Official Receiver to
be the company’s provisional liquidator. 

Consequences of an order for compulsory winding up are as follows:

– the winding up is deemed to have started on the date the petition was presented; 
– any disposition of the company’s property and any transfer of its shares after that date is void;
– the company’s property may not be seized by creditors;
– no action can be taken against the company or its property without leave of the court;
– the directors are dismissed;
– the employees are also dismissed automatically.

The Official Receiver will require the present or past officers, or indeed employees, of the company to prepare a statement of
the company’s affairs. This statement must reveal:

– particulars of the company’s assets and liabilities;
– names and addresses of its creditors;
– any securities held by the creditors (fixed or floating charges) and the dates on which they were granted;
– any other information which the Official Receiver may require.

After his appointment, the Official Receiver calls meetings of the company’s members and creditors in order to select a
liquidator to replace him and to select a liquidation committee if required. In the event of disagreement, the choice of the
creditors prevails.

Section 143 IA 1986 states that the functions of the liquidator are ‘to secure that the assets of the company are got in, realised
and distributed to the company’s creditors and, if there is a surplus, to the persons entitled to it’. 
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The assets of a company being wound up are to be applied in the following order: 

– Secured creditors holding fixed charges 
– Expenses incurred in the winding up including liquidator’s costs 
– Preferential creditors who all rank equally

Section 175 of and Schedule 6 IA 1986 set out what are to be treated as preferred payments and these are essentially
wages of employees together with all accrued holiday pay (£800 maximum). 

– Creditors secured by a floating charge
– Ordinary unsecured creditors

This category is the one that stands to lose most. It comprises the customers and trade creditors of the company. As
creditors, they rank equally but, as is likely, if the company cannot fully pay its debts, they will receive an equal
proportion of what is available. 

– The deferred debts of the company 
These are debts owed to the members as members, for example, dividends declared but not paid. 

– Members’ capital 
After the debts of the company are paid, the members are entitled to the return of their capital, depending on, and in
proportion to, the provisions of the articles of association. 

Any remaining surplus is distributed amongst the members, subject to the rights given in the articles of association or other
documents. 

Once the liquidator has performed these functions, he must call a final meeting of the creditors, at which he gives an account
of the liquidation and secures his release from the creditors. Notice of the final meeting has to be submitted to the Registrar
of Companies and three months after that date, the company is deemed to be dissolved.

8 (a) Part (a) of this question relates generally to the consequences following from breach of contract.

The award of damages is the monetary compensation that a party in breach of contract has to pay to compensate the innocent
party for any loss suffered by them, including loss of profit and incidental expenses. The issue of damages is dealt with in
s.II of the UN Convention on Contracts for the International Sale of Goods (CISG). The general position is stated in Article 74,
which provides that damages for breach of contract by one party consist of a sum equal to the loss, including loss of profit,
suffered by the other party as a consequence of the breach. However, any such loss must have been reasonably foreseeable
by the party in breach (Article 74).

The usual aim of the award of damages is to put the injured party in the same position they would have been in had the
contract been properly performed (expectation loss). 

The duty to mitigate losses ensures that the injured party is under a duty to take all reasonable steps to minimise their loss.

Article 77 expressly provides that a party who relies on a breach of contract must take such measures as are reasonable in
the circumstances to mitigate the loss, including loss of profit, resulting from the breach. If he fails to take such measures,
the party in breach may claim a reduction in the damages in the amount by which the loss should have been mitigated. 

As a result, the seller of goods which are not accepted has not only to try to sell the goods to someone else, but is also required
to get as good a price as they can when they sell them. To this end, Article 75 applies where the innocent party has avoided
the contract and, if they are the buyer, has bought goods in replacement or, if they are the seller, has resold the goods. In
such circumstances the innocent party may recover the difference between the contract price and the price in the substitute
transaction.

This award is in addition to any other damages recoverable under Article 74. It should be noted that the innocent party must
act reasonably and if they re-sell at less than the market price, or buy at more than the market price they will be required to
demonstrate that such action was reasonable. 

(b) The UN Convention on Contracts for the International Sale of Goods (CISG) contains a list of types of sales that are excluded
from the Convention, either because of the purpose of the sale, the nature of the sale or the nature of the goods. Article 2 of
the convention expressly states that it does not apply to the following sales: 

– of consumer goods, i.e., goods bought for personal, family or household use, unless the seller, at any time before or at
the conclusion of the contract, neither knew nor ought to have known that the goods were bought for any such use; 

– by auction; 
– on execution or otherwise by authority of law; 
– of stocks, shares, investment securities, negotiable instruments or money;
– of ships, vessels, hovercraft or aircraft; 
– of electricity. 

It should also be noted that the convention applies to the sale of goods and does not cover contracts for services. Article 3 of
the convention expressly states, that it does not even apply to contracts ‘in which the preponderant part of the obligations of
the party who furnishes the goods consists in the supply of labour or other services’. 
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(i) Ad Ltd and Box

Applying the provisions as stated above, it is immediately apparent that this particular contract is essentially a contract
relating to the supply of services, so the convention does not apply to this transaction.

However, were the convention to apply to the facts in the scenario, it would be seen that in fact Ad Ltd suffers no loss
and suffers no further damages from its action of mitigating its potential loss. As a result, Box would be in the very
fortunate position of not having to pay damages for his undoubted breach of contract.

(ii) Ad Ltd and Cox

Once again applying the provisions as stated above, it is immediately apparent that this particular contract relates to a
ship, so the convention does not apply.

Again, were the convention to apply, Ad Ltd’s sale of the ship, in an attempt at mitigating the potential loss, involves no
unreasonable action on its part.

Consequently, as Article 74 CISG expressly provides that damages awarded must include any loss of profit on the
contract breached, it follows that Cox would be liable to Ad Ltd for $3 million.

9 (a) Article 7 of the UNCITRAL Model Law on International Commercial Arbitration provides that an arbitration agreement is ‘an
agreement by the parties to submit to arbitration all or certain disputes which have arisen or which may arise between them
in respect of a defined legal relationship, whether contractual or not. An arbitration agreement may be in the form of an
arbitration clause in a contract or in the form of a separate agreement. It also states that: ‘the arbitration agreement shall be
in writing’. Consequently if such an agreement is not in writing, the requirement to enter arbitration in relation to any dispute
arising cannot be enforced under the model law.

The model law goes on to explain that an agreement is in writing if it is contained:

(i) in a document signed by the parties or
(ii) in an exchange of letters, telex, telegrams or other means of telecommunication which provide a record of the agreement,
(iii) in an exchange of statements of claim and defence in which the existence of an agreement is alleged by one party and

not denied by another.

Article 7(vi) specifically provides that ‘the reference in a contract to a document containing an arbitration clause constitutes
an arbitration agreement provided that the contract is in writing and the reference is such as to make that clause part of the
contract.’

Applying the foregoing to the question scenario, it can be seen that there is no specific reference to arbitration in the current
agreement between Du and Ez, as it only refers to ‘the usual terms’. However, the original written contract, which establishes
those ‘usual terms’, contained an express commitment to arbitration. Consequently, Du can refer to a written undertaking and
is entitled to require Ez to engage in arbitration rather than go through the court procedure.

(b) In any case of arbitration it is essential that the parties involved can place utmost reliance on the person chosen to be the
arbitrator. They must be able to rely on the fact that the arbitrator has the requisite skills to act in his arbitral capacity, but
equally they must be able to trust that the person appointed is, and will remain, neutral and will deliver a fair and impartial
decision. Impartiality and independence are therefore of crucial importance in the operation of international arbitration.
Consequently, under Article 12 of the UNCITRAL Model Law of Commercial Arbitration, when a person is approached in
connection with the possibility of their being appointed as an arbitrator, they are required to disclose any circumstances likely
to give rise to justifiable doubts as to their impartiality or independence. They are also required to notify the parties of any
circumstances that subsequently raise such doubts as to their impartiality.

The appointment of a person as an arbitrator may only be challenged on two grounds:

– where circumstances exist that give rise to justifiable doubts as to his impartiality or independence, or
– where the person appointed does not possess qualifications agreed to by the parties.

However, a party cannot challenge an arbitrator appointed by them, or in whose appointment they participated, for any
reasons they were aware of before the arbitrator was appointed.

Under Article 13 the parties are free to agree on a procedure for challenging an arbitrator. Where no such agreement has been
established, any party who intends to challenge an arbitrator has 15 days, after becoming aware of the constitution of the
arbitral tribunal or after becoming aware of any grounds for challenge, to send a written statement of the reasons for the
challenge to the arbitral tribunal. Unless the challenged arbitrator withdraws from office, or the other party agrees to the
challenge, the arbitral tribunal shall decide on the challenge. If a challenge is not successful, the party issuing the challenge
has a further 30 days to request the court or other specified authority to decide on the challenge. This level of decision is
final, and cannot be further appealed against. Whilst any appeal is under way, the original arbitral tribunal, including the
challenged arbitrator, may continue the arbitral proceedings and make an award.

In this scenario Du clearly has good grounds for questioning Gi’s impartiality and will be able to challenge his appointment
as provided above.
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10 (a) The first part of this question requires a consideration of the situation of the various parties, in order to determine their status
in relation to Just Ltd, which in turn will decide the nature and extent of their liability under the companies legislation.

From the problem scenario, it is apparent that, although not appointed as a director, Ger is concerned in the management of
Just Ltd, as the others, Ham, Ive and Kim all follow his instructions. In law, the fact that he controls the operation of the
business makes him a shadow director of the company as provided for in s.251 Companies Act 2006. This means that he
is subject to all the rules and liabilities that apply to properly appointed directors.

Both Ham and Ive were actually appointed as directors so their status as such is clear.

Although Kim was not appointed as a director, he effectively ran the business, subject to Ger’s instructions. As a consequence
it is likely that he would be treated as a de facto director and subject to the full panoply of rules and regulations that directors
are subject to.

(b) As the question scenario clearly states that Just Ltd was set up to run a fraudulent business and that Lyn suffered as a result
of the fraud, it is unnecessary to pursue the issue of establishing fraud, as it can be taken as a given. Section 993 Companies
Act 2006 creates the criminal offence of fraudulent trading, which applies to any or all of Ger, Ham, Ive and Kim in these
circumstances, as it appears that they have knowingly been parties to carrying on the company’s business with intent to
defraud creditors. Section 993 applies whether or not the company is in the course of being wound up and renders all the
parties liable to a fine and/or imprisonment for up to ten years, if tried and convicted on indictment.

As regards civil law, under s.213 Insolvency Act (IA) 1986, also relating to fraudulent trading, all four parties involved, Ger,
Ham, Ive and Kim, will be liable to contribute to the company’s assets to pay off creditors such as Lyn, in the event of its
being wound up. It should be noted that s.213 IA does not only apply to directors, but to any person who has been party to
the fraudulent trading, which clearly all four have. 

A further issue in addition to the fraud, is the way in which Just Ltd has been used to avoid Ger’s previous disqualification
under the Company Directors Disqualification Act (CDDA) 1986.

The CDDA was introduced in an attempt to prevent the misuse of the company form by unscrupulous individuals looking to
hide behind the corporate personality of the company to avoid personal liability for their actions. Section 4 CDDA refers to
those who have been found guilty of the crime of fraud in the operation of companies, whilst s.10 covers those who have
been liable for fraudulent trading under s.213 Insolvency Act 1986. In either event, the individual concerned may be
disqualified from acting as a company director for a maximum period of 15 years. In the event, Ger was disqualified for a
period of 10 years for his previous fraudulent activity (his disqualification would have prevented him from in any way, whether
directly or indirectly, being concerned or taking part in the promotion, formation or management of a company). He, however,
decided to circumvent the disqualification by establishing Just Ltd under the apparent control of Ham, Ive and Kim. Such a
blatant attempt to avoid the effects of the banning order is, not surprisingly, covered by the provisions of the CDDA. Thus s.13
makes it a criminal offence for anyone to act in contravention of a disqualification order. Any such person is liable for the
following penalties:

– imprisonment for up to two years and/or a fine, on conviction on indictment, and
– imprisonment for up to six months and/or a fine not exceeding the statutory maximum, on summary conviction. 

Consequently, Ger will be liable to conviction and sentencing under the criminal law, but in addition he will face potential
civil liability, as s.15(1) CDDA provides for personal liability for a company’s debts, where a person takes part in the
management of a company while subject to a disqualification order. 

If Ger is clearly liable for both criminal and civil action to be taken against him, it remains to consider the responsibility under
the CDDA of the other three parties in the operation of Just Ltd. There may be a distinction in the formal roles of the three,
with Ham and Ive being de jure directors and Kim a de facto director. In any event, it would not actually be necessary to rely
on Kim’s status as a director as s.15, as it applies to those involved in assisting a disqualified person to avoid their
disqualification, is sufficiently wide to cover Kim as well as Ham and Ive. Thus s.15(1)(b) extends personal liability for all the
relevant debts of the company to: 

‘a person who is involved in the management of the company, [and] he acts or is willing to act on instructions given without
the leave of the court by a person whom he knows at that time to be the subject of a disqualification order’. 

Finally, where a person is personally responsible under s.15 for the relevant debts of a company, they are jointly and severally
liable in respect of those debts with the company and any other person who, whether under that section or otherwise, is so
liable. 

In conclusion, Lyn can be assured that the assets of Just Ltd and the personal wealth of Ger, Ham, Ive and Kim are available
to pay any debts owed by Just Ltd to her.
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Fundamentals Level – Skills Module, Paper F4 (GLO)
Corporate and Business Law (Global) June 2012 Marking Scheme

1 This question requires candidates to examine the doctrine of precedent and how it operates within different legal systems, one of
which is the English legal system.

8–10 marks Good explanation of the way that precedent operates in two systems. It is necessary that candidates will refer to the
common law system.

5–7 marks Sound explanation but lacking in detail or perhaps slightly unbalanced. A maximum of 6 marks only is possible if
the candidate only deals with the English legal system.

3–4 marks Weak explanation or very unbalanced answer.

0–2 marks Little, or no, understanding of the topic.

2 This question in two parts requires candidates to explain the meaning of acceptance and counter offer in the context of the UN
Convention on Contracts for the International Sale of Goods.

(a) 4–5 marks Thorough to complete explanation of the meaning of acceptance. 

2–3 marks Some but limited knowledge of the topic. Perhaps uncertain as to meaning or lacking in detailed explanation
or authority.

0–1 mark Little, if any, understanding of the topic.

(b) 4–5 marks Thorough to complete explanation of the meaning of a counter-offer. 

2–3 marks Some but limited knowledge of the topic. Perhaps uncertain as to meaning or lacking in detailed explanation
or authority.

0–1 mark Little, if any, understanding of the topic.

3 This question requires candidates to consider and explain the meaning and function of ‘letter of credits’ in international business
transactions.

8–10 marks Good to complete answer which shows knowledge of the topic.

5–7 marks Fair explanation of letters of credit, but perhaps lacking in detail, or not dealing with all the essential aspect of
question.

3–4 marks Some basic knowledge, but no real depth of understanding. Perhaps an unbalanced answer that only deals with
one aspect of the question.

0–2 marks Little, if any, knowledge of the topic.

4 This question asks candidates to explain the three terms that might be found at the end of the names of different business forms.

(a) 3–4 marks Good to complete answer which shows a knowledge of the meaning and effect of the term LLP.

1–2 marks Some knowledge of the meaning of LLP, but lacking in detail or an unbalanced answer not dealing with all the
parts.

0 marks No knowledge whatsoever.

(b) 2–3 marks Good to complete answer which shows a knowledge of the meaning and effect of the term Ltd.

0–1 mark Little, if any, knowledge of the meaning of Ltd, but lacking in detail or an unbalanced answer not dealing with
all the parts.

(c) 2–3 marks Good to complete answer which shows a knowledge of the meaning and effect of the term plc.

0–1 mark Little, if any, knowledge of the meaning of plc, but lacking in detail or an unbalanced answer not dealing with
all the parts.
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5 This question requires candidates to consider the various investment mechanisms available to investors.

8–10 marks Full understanding and explanation of the various forms of investment. In order to secure full marks, candidates
must consider the rights attached to each form.

5–7 marks Lacking in detail in some or all aspects of the possible investment forms. Unbalanced answer that only focuses on
some of the forms.

3–4 marks Some, but little, knowledge of the topic.

0–2 marks Little, if any, knowledge of the topic.

6 This question requires candidates to consider the way in which resolutions are voted on in companies. Parts (a)–(b) require
candidates to explain the rules relating to ordinary and special resolutions and part (c) requires consideration of the procedure
which permits private companies to operate on the written resolution procedure.

8–10 marks A good explanation of the distinct types of resolutions with a clear emphasis on written resolutions.

5–7 marks A good treatment of all of the types, but perhaps lacking in detail generally or specifically lacking in relation to one
or more parts.

2–4 marks Some awareness of the area, but lacking in detailed knowledge. 

0–1 mark Demonstrating very little, if any, understanding of what is actually meant by the types of resolutions.

7 This question is in two parts, each carrying 5 marks. Part (a) requires candidates to explain the meaning of the term ‘compulsory
winding up’, while part (b) requires an explanation of the grounds under which such a procedure can be instituted.

(a) 4–5 marks A thorough explanation of compulsory winding up generally.

2–3 marks Some, if little, knowledge of compulsory winding up. Perhaps too general or lacking in focus on the compulsory
procedure. 

0–1 mark Very little, if any, knowledge of the topic.

(b) 4–5 marks A thorough explanation of the grounds for compulsory winding under s.122 insolvency Act 1986.

2–3 marks Some knowledge of the grounds for compulsory winding up, although perhaps not clearly expressed, or very
limited in its knowledge and understanding of the topic. 

0–1 mark Very little, if any, knowledge of the topic.

8 This question relates to the ‘quantum of damages’ that can be claimed by the party who suffered as a result of the breach of
contract and the related duty to mitigate losses imposed on that party.

(a) 4–6 marks Full explanation of damages and the duty to mitigate losses together with supporting reference to CISG.

2–3 marks Some basic knowledge, but no real depth of understanding. Perhaps an unbalanced answer that only deals
with one aspect of the question.

0–1 mark Little, if any, knowledge or application of the appropriate legal principles.

(b) 3–4 marks Good analysis of the scenarios and accurate application of the law.

1–2 marks Some analysis and application, but lacking in accuracy in some regards.

O marks No analysis or application, or completely misguided application.
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9 This question concerns the UNCITRAL Model Law on International Commercial Arbitration.

(a) requires candidates to examine the rules relating to the requirement that arbitration clauses need to be in writing. 

4–5 marks Good explanation of the legal principles. Reference to the provisions of the model law will be expected.

2–3 marks Fair understanding perhaps lacking in detail or reference to the model law.

0–1 mark Little knowledge and lacking in any explanation.

(b) requires candidates to explain the grounds and procedures for challenging the appointment of arbitrators under the UNICTRAL
Model Law on Commercial Arbitration.

4–5 marks Good explanation of the grounds and procedure for challenging an arbitrator’s appointment. Reference to the
provisions of the model law will be expected.

2–3 marks Fair understanding perhaps lacking in detail or reference to the model law.

0–1 mark Little knowledge and lacking in any explanation.

10 This question requires candidates to analyse a scenario in order to determine the status of the parties in relation to the operation
of the company. It also requires a consideration of their potential liability under the appropriate provisions of the companies
legislation.

(a) 3–4 marks A good explanation of the status of the various parties, explaining their positions as either de facto or de jure
directors.

1–2 marks Some but limited awareness of the law relating to the status if the parties as directors.

0 marks No knowledge of the subject area.

(b) 5–6 marks A good to full explanation of the liability of all of the parties under the Insolvency Act 1986 and Company
Directors Disqualification Act (CDDA) 1986.

3–4 marks Some knowledge of the appropriate law, but perhaps lacking in detail or application as relates to the operation
of the CDDA.

0–2 marks Weak answer lacking detailed knowledge of the topic.
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